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PROPOSAL RELATING TO THE AMENDMENT OF THE PRESCRIBED COMPANY

REGULATIONS

Why are we issuing this paper?

1.

The Dubai International Financial Centre Authority (“DIFCA”) proposes to amend the
Prescribed Company Regulations (“PC Regulations”) to expand the current regime. This
Consultation Paper No. 2 of 2022 (“Consultation Paper”) seeks public comments on the

amended Prescribed Company Regulations (the “Proposed Regulations”).

Who should read this paper?

2.

This Consultation Paper would be of interest to persons conducting or proposing to conduct
business in the DIFC. In particular:

(a) Registered Persons;

(b) shareholders, directors, partners, officers, senior executive officers and employees of
Registered Persons;

(c) Corporate Service Providers; and

(d) legal advisors to any of the above.

How to provide comments

3.

All comments should be provided to the person specified below:

Jacques Visser

Chief Legal Officer

DIFC Authority

Level 14, The Gate, P. O. Box 74777
Dubai, United Arab Emirates

or e-mailed to: consultation@difc.ae

You may choose to identify the organisation you represent in your comments.

DIFCA reserves the right to publish, on its website or elsewhere, any comments you provide,

unless you expressly request otherwise at the time the comments are made.

What happens next?

i |
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6. The deadline for providing comments on the proposals in this Consultation Paper is 4 May
2022.
7. Once we receive your comments, we will consider if any further refinements are required to

the Proposed Regulations. Once DIFCA considers the Proposed Regulations to be in a
suitable form, it will be enacted as a new DIFC Regulation to come in to force on a date
specified and published.

8. The Proposed Regulations are in draft form only. You should not act on them until the
Proposed Regulations are formally enacted. We will issue a notice on our website when this
happens.

Defined terms

9. Defined terms are identified throughout this paper by the capitalisation of the initial letter of
a word or of each word in a phrase and are defined in the Proposed Regulations. Unless the
context otherwise requires, where capitalisation of the initial letter is not used, the expression

has its natural meaning.

Background

10. The PC Regulations were enacted in October 2019 and replaced the former Special Purpose
Company Regulations and the former DIFCA Board approved Intermediate Special Purpose
Vehicle (ISPV) regime.

11. In May 2020, pursuant to DIFCA Board approval, the DIFC extended the scope of the
Prescribed Companies regime by expanding the definitions of Qualifying Applicant and
Qualifying Purpose (the “DIFCA Board Approved Expansion”) (further details of which are
included below from paragraph 14). Following the successful implementation of the DIFCA
Board Approved Expansion, the DIFC now wishes to formalise, and further expand, the

definitions of Qualifying Applicant and Qualifying Purpose in the PC Regulations.

12. As has been previously stated, the DIFC, from its inception has strived to be an onshore
jurisdiction of substance. It has largely shied away from allowing persons to establish offshore
style special purpose vehicles in the DIFC without also having a substantive presence in the
Centre, with the exception of Prescribed Companies (and previously Special Purpose
Companies and ISPVs). Wihilst the DIFC currently remains committed to this policy, the
expanded regime proposed as part of this Consultation Paper is moderated by a continued
focus on substance requirements, where these are required under relevant substance

regulations, for those persons wishing to set up a Prescribed Company in the Centre.
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Key Changes proposed

13. The key changes in the Proposed Regulations include the following:

(@) formalising, consolidating and expanding the definition of Qualifying Applicant

following the DIFCA Board Approved Expansion;

(b) formalising, consolidating and expanding the definition of Qualifying Purpose following
the DIFCA Board Approved Expansion;

(© disapplying certain provisions of the Companies Law, DIFC Law No. 5 of 2018
(“Companies Law”) in respect of private companies, for Prescribed Companies whose
Quialifying Purpose is a Structured Financing or a Crowdfunding Structure; and

(d) other miscellaneous amendments.

Formalising, consolidating and expanding the definition of Qualifying Applicant

14. The below table sets out a summary of Qualifying Applicants and Qualifying Purposes

available under the current PC Regulations and pursuant to the DIFCA Board Approved

Expansion.
‘ Qualifying Applicants (“QAs”) ‘ Qualifying Purposes (“QPs”)

1. Authorised Firm 1. Aviation Structure

2. Fund 2. Crowd Funding Structure
” 3. Government Entity 3. Family Holding Structure
é 4. Family Office 4. Structured Financing
% 5. Fintech Entity
4 6. Foundation
8 7. Holding Company

8. Private Trust Company

9. Proprietary Investment

10. DIFC Based Qualifying Applicant 5. DIFC Holding Structure

(i.e. non-retail entities (other than
Prescribed Companies))

11. Shareholders or Ultimate beneficial
Owners of DIFC Qualifying
Applicant

12. Affiliates of a DIFC Qualifying
Applicant

DIFCA Board Approved
Expansion

13. Family Owned Business with a
large UAE presence
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15. The Proposed Regulations formalise these additions with the certain modifications. For ease
of reference, a revised summary table is set out below to provide an overview of the finalised
list of Qualifying Applicants and Qualifying Purposes.*

‘ Qualifying Applicants (“QAs”) ‘ Qualifying Purposes (“QPs”)

1. Authorised Firm 1. Aviation Structure

2. Fund 2. Crowd Funding Structure
* 3. Government Entity 3—Family-Holding-Structure
é 4—Family Office 4. Structured Financing
@
S E | .
(@]
Q .
@ 6—Foundation
O .
o +—Holding-Company

8—Private TrustCompany

9. Proprietary-tnvestment
10. DIFC Regqistered Entity Based

DIFC Holding Structure

Shipping Structure

entities-(other than Prescribed
Companies and Non Profit
Incorporated Organisations)

Innovation Structure

© N o o

Intellectual Property Structure

11. Shareholder or Ultimate beneficial
Owners of DIFC Reqistered

Entities Qualifying-Applicant
12. Affiliates of a DIFC _Regqistered
Entities Qualifying-Applicant

13. Family Operated Owned Business
with sufficient substance in the

UAEalarge- UAE presence-

DIFCA Board Approved Expansion

16. As shown in the table above, a number of changes have been made to the scope of the
Qualifying Applicant definition. In particular, “DIFC Based Qualifying Applicant” has been
redefined as “DIFC Registered Entity” to avoid confusion between the terminology used to
distinguish the broader concept of a Qualifying Applicant under the regulations (i.e. a person
or entity that is eligible to establish a Prescribed Company) and one of the eligible applicants

meeting the requirements of a Qualifying Applicant.

17. As a consequence of the DIFC Registered Entity definition being included in the Proposed
Regulations, the definitions of Family Office, Fintech Entity, Foundation, Holding Company,

Private Trust and Proprietary Investment have been deleted. This is to remove duplication,

1 Please see the Proposed Regulations for full definitions.
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18.

19.

20.

21.

as these entity and activity types fall within the scope of the DIFC Registered Entity definition.

In addition to the change of definition, the scope of a DIFC Registered Entity differs slightly
from the DIFC Based Qualifying Applicant definition introduced pursuant to the DIFCA Board
Approved Expansion. The DIFC Based Qualifying Applicant definition excluded retail entities
that operate in the DIFC. Under the Proposed Regulations, a DIFC Registered Entity will
include DIFC registered retail entities, i.e. entities that are licenced to carry out retail or
hospitality activities. However, if a DIFC registered retail entity wishes to establish a
Prescribed Company, it will not be able to use its retail premises for the purpose of complying
with the registered office requirements under the regulations (see paragraph 28(b) below for
further detail).

Finally, the expansion of the DIFC Registered Entity definition seeks to provide corporate
structuring options for DIFC entities with a substantive presence in the Centre. On this basis,
the DIFC Registered Entity definition excludes Prescribed Companies and Non Profit

Incorporated Organisations (NPIOs) from its scope.

The Proposed Regulations also allow other types of applicant to establish a Prescribed

Company. These include:

@) Shareholders or Ultimate Beneficial Owners with a Majority Interest in a DIFC

Registered Entity;

(b) Affiliates (that are legal entities), which are under the same group structure and
have Common Ownership or Common Control with a DIFC Registered Entity;

and

(© Family Operated businesses that meet the definition of a Single Family under the
Single Family Office Regulations, and which have sufficient substance in the
UAE.

In respect of Affiliates mentioned at paragraph 20(b) above, the definition of Common Control
under the Proposed Regulations has been drafted to capture not just direct and indirect legal
control in terms of board appointments/removals and management control but also a wider
definition of control. Specifically, the DIFC Registered Entity and the Affiliate may be
“‘members of the same network of professional consultants that operate under the same
brand and corporate governance policies or rules of association”. This criteria has been
included to allow entities that: i) may operate as part of the same corporate group/network
and with standardised governance policies; but ii) which otherwise do not fall under the same

direct legal control as the affiliated DIFC Registered Entity, to benefit from the regime.
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22.

In respect of Family Operated Businesses mentioned at paragraph 20(c) above, this
definition has been included to allow family owned, or controlled, businesses that meet the
definition of a Single Family under the Single Family Operating Regulations, to set up
Prescribed Companies. In particular, the definition does not include limitations on the
nationality of the Single Family members but seeks to include family businesses that have
sufficient economic substance in the UAE to participate in the regime.

QL.

Q2.

Q3.

Q4.

Do you foresee any difficulties arising from the proposed expansion of the Qualifying
Applicants that may establish a Prescribed Company? If so, how should they be

addressed?

Do you agree with the exclusion of NPIOs from the definition of DIFC Registered

Entities. If not, why not?

Do you think the Qualifying Applicants should be expanded even further? If so, can

you please specify these.

What are your views on the requirements and definition of Common Control?

Formalising, consolidating and expanding the definition of Qualifying Purpose

23.

As set out in the Proposed Regulations (and summarised in the table at paragraph 15 above),
the following Qualifying Purposes have been included under the Proposed Regulations to

cater for the needs of new and existing DIFC entities.

(a) DIFC Holding Structures — to provide structuring options for Qualifying Applicants
that already have a presence in the DIFC. In order to avoid duplication, the Family
Holding Structure definition has been deleted, since it will be captured under the
DIFC Holding Structure definition.

(b) Aviation Structure — a minor addition to this existing definition, which provides

that the structure can be utilised with respect to parts of an aircraft.

(© Shipping Structure — a replication of the Aviation Structure for the shipping
industry, this structure has been included to support Dubai’s vision to enhance its

position as a leading centre of the maritime sector.

(d) Innovation Structure — related to innovation and fintech entities involved in
cutting-edge technology, products, devices and applications (in accordance with
a list published by the DIFCA Board from time to time). The addition of this
Qualifying Purpose both supports new and existing clients and the DIFC’s goal

to be the largest hub for innovation in the region.
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(e) Intellectual Property Structure — although this Qualifying Purpose has been
included to assist new and existing entities with structuring options in the DIFC,
it is noted that such entities must comply with substance requirements,
particularly with regard to enhanced substance rules relating to High-risk
Intellectual Property licencees.

24, In addition to the introduction of the Qualifying Purposes set out above, changes to the
existing Structured Financing definition have been included in the Proposed Regulations.
The proposed definition has been expanded to allow for structures that involve the issuance
of Securities intended to facilitate bond or sukuk issuances. Corresponding changes have
been made to Regulation 3.2 of the Proposed Regulations in this regard (see paragraphs 25

below for further detail).

Q5. What are your views on the expanded list of Qualifying Purposes and do you foresee
any difficulties arising with the proposed criteria for each Qualifying Purpose? If so,
please specify these, as applicable.

Q6. What areyour views on the new Innovation Structure? Are there any specific innovation
entities or types of innovation entity that you think should be included in the DIFCA
Board Resolution? If so, please specify these, as applicable.

Q7. Do you think the Qualifying Purposes should be expanded even further? If so, please

specify these and your reasons for this.

Disapplying certain provisions of the Companies Law

25. Pursuant to Article 42 of the Companies Law, a Private Company is prohibited from making
an offer of its shares to the public, except in certain circumstances as set out in Articles 42(3)

and (4)(b). Regulation 3.2.5 seeks to provide an exemption to this prohibition as follows:

“A Prescribed Company whose Qualifying Purpose is a Structured Financing that is making
an offer of its Securities to the public to facilitate a bond or sukuk issuance shall, where
applicable:

a) not be regarded as falling within the definition of a Public Company under Article
27(4)(a) of the Companies Law; and

b) be exempted from the following provisions of the Companies Law:

(i) the prohibition in Article 42 (Prohibition of public offers by Private
Companies);

(i)  the requirement to have no more than fifty (50) shareholders under Article
27(1)(b).”
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26. The introduction of these exemptions is intended to facilitate Prescribed Companies involved
in bond and sukuk issuances. In particular, the proposed amendment provides a carve-out
for such Prescribed Companies from: i) falling within the Public Companies definition at
Article 27(4)(a) of the Companies Law; and ii) the prohibition of public offers by Private
Companies at Article 42 of the Companies Law. In addition, an exemption from the 50
shareholder limit for Private Companies has also been included. We consider this may be
relevant in circumstances where, for instance, a convertible bond is issued which may result

in the Prescribed Company having more than 50 shareholders upon conversion.

27. A similar exclusion from the 50 shareholder limit at Article 42 of the Companies Law has been
included for Prescribed Companies that have the qualifying purpose of a Crowdfunding
Structure. This amendment is intended to assist such Prescribed Companies, which typically

seek investment from a wide base of minority investors.

Q8. What are your views on the proposed exemptions under Regulation 3.2.5? Do you
think any further legislative carve-outs are required under the Companies Law to
facilitate this addition to the Prescribed Companies Regulations? If so, please specify
these, as applicable.

Q9. What are your views on the amended Structured Financing definition? Do you think
any other types of financing transaction should be included within the definition and
are there any further carve-outs required under the Companies Law to facilitate such

transactions? If so, please specify these, as applicable.

Miscellaneous

28. Certain other amendments to the PC Regulations are proposed as follows.

(a) An addition to Regulation 3.1 requires Qualifying Applicants to satisfy the
Registrar that they have sufficient substance in the UAE, where substance is

required by applicable substance legislation.

(b) Further to the addition of DIFC retail entities as possible Qualifying Applicants,
Regulation 4.1.2 has been included to prohibit the DIFC retail entity using its retail

premises for the purposes of complying with the registered office requirement.

(©) Regulation 4.4.2 (in relation to the confirmation statement to be provided by
Prescribed Companies that have the Qualifying Purpose of Structured Financing
but that do not have an Authorised Firm involved as an Initiator or Transaction

Party), has been amended to remove the requirement for an Initiator of a

9



PRESCRIBED COMPANY REGULATIONS

Prescribed Company to provide the confirmation statement. The DIFC is of the
view that, owing to the fiduciary duties owed by the Directors to the company, it
is sufficient that only the Directors issue this confirmation statement.

(d) An amendment to Regulation 4.4.2(c), clarifies that it is the illegal activity of tax
evasion (as opposed to legitimate tax structuring options that a Prescribed
Company may adopt) that is captured by this provision.

Q10. Do you have any issues, proposed amendments or other suggestions in respect of

any of the miscellaneous changes proposed?

Q11. Are there any other issues, not included in the Proposed Regulations, which warrant

attention? If so, what are they, and why, and how, should they be addressed?

Legislative Proposal

29. This legislative proposal contains the following:
(a) the Proposed Prescribed Companies Regulations (at Annex A);

(b) a table of comments to provide your views and comments on the consultation paper
(at Annex B).
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